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January13, 1998

BruceBabbitt,Secretary
DepartmentoftheInterior
1849 C Street,N.W.
Washington,D.C.20240

JamieClark,Director
FishandWildlife Service
1849C Street,N.W.
Washington,D.C.20240

Re: Violations of Section4(1) and 7(a)(1) of theEndangered
SpeciesAct with respectto the1998RevisedSonoran
PronghornRecoveryPlan

DearSecretaryBabbittandDirectorClark:

Wearewriting onbehalfofDefendersofWildlife (“Defenders”)to providenoticethat
theFishandWildlife Service(“Service”) is in violation oftheEndangeredSpeciesAct (“ESA”),
16 U.S.C. § 1531,et seq~,with regardto therecentlyissuedFinal RevisedSonoranPronghorn
RecoveryPlan(“RevisedPlan”). BecauseDefendersservedaNoticeLetterwhich addressedthe
illegalities ofthemostrecent~imfiofthis RecoveryPlanon November6, 1998 -- a copyof
which is attachedand shouldbe consideredincorporatedby reference-- additionalnotice
pursuantto Section11(g)of theESA is not legallyrequired. 16 U.S.C. § 1540(g). However,
Defenderssendsthis letterbecause,asdiscussedin detail below, thefinal RevisedPlanviolates
Section4(f) and7(a)(1)oftheESA, and,whencombinedwith all theongoingmilitary andother
agencyactivitieswhich areadverselyimpactingthis species-- additionalviolationsoftheESA
enumeratedin Defenders’November6, 1998NoticeLetter -- will hastenthe extinctionof, rather
thanrecover,this critically imperilled species.16 U.S.C.§~1533(f), 1536(a)(1).
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BACKGROUND

The ESAwasdesignedto do morethanjust ensurethoseminimumefforts necessaryto
protect a species from extinction. Themandateset forth in theAct is that all agencies“conserve”
endangered species, 16 U.S.C. § 1531 (c)( 1), which means using “all methods andprocedures
whicharenecessaryto bringany endangeredspecies... to thepoint atwhichthemeasures
providedpursuantto this chapterareno longernecessary.”~.çLat § 1532(3)(emphasisadded).
Thus,Section7(a)(1)mandatesthatthe Service“shall” utilize its authorityto carry“out
programsfor theconservationof endangeredspecies...” 16 U.S.C. § 1536(a)(1)(emphasis
added).

In additionto this generalstatutorymandate,theESAprovidesa specificmechanismby
whichthe Serviceis to “conserve” -- j~, recover-- listed species:RecoveryPlans. Under
Section4(f), the Service“~.h~fldevelopand implement”recoveryplansdesignedto recoverlisted
species.ii at § 1533(f). TheESA alsoprovidesthatin “developingand implementing” sucha
plan, theService“shall, to themaximumextentpracticable,”ensurethat theplanincludes(1) “a
descriptionofsuchsite-specificmanagementactions”neededto conservethespecies;(2)
“objective,measurablecriteria” by which thespecieswill be consideredrecovered;and(3)
“estimatesofthetimerequiredandthecostinvolved to carryout thosemeasuresneededto
achievetheplan’s goalandto achieveintermediatestepstowardthat goal.” J~at 1533(f)(1)(B).
Moreover,before“final approval”ofanyneworrevisedrecoveryplan,theServicemustprovide
an opportunityfor, andconsider,public comments.j.çj~at § 1533(f)(4).

DISCUSSION

The Sonoran pronghorn (Antilocapraamericanasonoriensis)hasbeenlistedasan
endangeredspeciessince 1967. S~32 Fed.Reg.4001. Thus,for overthirty yearsthespecies
hasbeen“in dangerofextinctionthroughoutall ofasignificantportionof its range.” 16 U.S.C.
§ 1532(6). Indeed,currentpopulationestimatessuggestthatasfewas130 animalsmayremain
in theUnitedStates. As explainedin detailin theattachedNoticeLetter,recentfawnandadult
mortality hasbeenhigh, suggestingacontinuedandprecipitousdecline.

In themeantime,asalsodetailedin theaccompanyingNoticeLetter,numerousfederal
agenciesareengagedin activitieswhichareacceleratingthisdecline. Military bombing,
strafing,andotherordnancedeliveryoccursinpronghornhabitat.Themilitary andother
agenciesfly jets,planes,andhelicoptersatlow levels,harassinganimalsalreadyfrail from other
stressors,includingdroughtandincreasinglyfragmentedhabitat. Moreover,numerousagencies
engagein on thegroundactivities,from troopmaneuversto borderpatrolactivities,which
furtherdisruptthespecies.In short, thepronghomis beingattackedfrom all sides,with no relief
in sight.
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TheServicedid not issueits flj~ SonoranPronghornRecoveryPlan(the 1982Plan)until
fifteen years after thespecieshadbeenlisted. As detailedin Defender’spreviousNoticeLetter,
which is attached,that Planfailed to measureup to therequirementsofSection4(f) in numerous
respects,and,in any event,wasneverimplementedby the Service.

Now, sixteenyearslater, theServicehasissueda RevisedRecoveryPlan. Unfortunately,
this RevisedPlan suffersmanyof thesamedeficienciesasdid the 1982Plan.

1. The Revised Plan Lacks Specific Actions to Recover the Species.

Far from containing a specific enumeration of the actionswhichwill be takento recover
the critically imperilled Sonoran pronghom, the Revised Plan focuses on futurestudiesand
investigations,andcompletelyignoresa hostoffederalactivitieswhicharecurrentlyadversely
impactingpronghomsurvivaland recovery. Thus,overthirty yearsafterthespecieswaslisted,
theService’sRevisedPlandiscussestheneedto furtherstudy issuessuchastheimpactof
overflightsonpronghom,theneedfor water,the impactofthe Marines WTI course,theeffects
ofmilitary activitieswhichtakeplaceon and nearthetacticalranges,theclosureoftrails in
CabezaPrieta,andtherestorationof habitat.

Certainlysomestudiesarenecessary,andhavebeenadvocatedby Defenders.However,
particularlygiventhat thirty yearshavepassedandthe speciesremainson thebrink ofextinction,
suchstudiescanno longersubstitutefor action. Forexample,theRevisedPlanappearsto
recognizetheobviousadverseimpactsthat activitiessuchaslive bombshaveon thepronghom.
Thus,theRevisedPlannotesthat oneofthepurposesofthefoodplot studieswill be to explore
usingsuchplots “to attractpronghornawayfrom thetactical rangeswherepotentiallyharmful
activities occur.” RevisedPlanat 31 (emphasisadded).However,remarkably,thePlandoesnot
call on the military to takeany concretestepswhatsoeverto protectpronghornfrom these
“harmful activities,” suchastemporarilyhalting themduring thecritical pronghomfawning
season.~ Fundfor Animalsv. Babbitt, 903 F. Supp.96, 108 (D.D.C. 1995) (recoveryplans
mustaddressthreatsto conservationofspecies).

2. The RevisedPlan Lacks Objective, Measurable Criteria to
DetermineRecovery.

In additionto lackingconcretestepsfor recovery,theRevisedPlanfails to providethe
criterianecessaryto determinewhetherthespeciesis movingtowardrecovery.The “criteria” for
reclassificationfrom endangeredto threatenedis asfollows:
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1. There are an estimated 300 adult Sonoran pronghorn in one U.S. population and a

second separate population is established in the U.S. and remains stable over a 5-
year period; or

2. Numbers are determined to be adequate to sustain the population through time. If
the following actionsarecompletedsuccessfully,downlistingto threatenedis
anticipated by the year 2005. If adverse conditions prevail through2005,this
recovery goal timetable should be evaluated and restated.

Revised Plan at 34. Thesecriteriaare not adequate. As explained in the attached Notice Letter,
the300number,andfive yeartimeperiod,cannotbe supportedbiologically. Indeed,thesecond
criterion-- when“[n]umbers aredeterminedto be adequate”-- is not acriterionat all.

More importantly, theRevisedPlancompletelyfails to addressthefive listing factorsin
consideringthecriteriafor recovery.~ Fundfor Animals, 903 F. Supp.at 111. Thus, nowhere
doestheRevisedPlanaddressthecriteriawhichwill governrecoveryfrom: (1) the lossof
habitat;(2) over-utilization;(3)diseaseorpredation;(4) theinadequacyofexisting regulatory
mechanisms;or (5)othernaturalormanmadefactorsaffectingthespecies. 16 U.S.C.§
1533(a)(1). To thecontrary,theRevisedPlandoesnothingmorethancall for furtherstudyof
thesefactors,andcompletelyfails to accountfor howtheServicewill reachits recoverygoal.

3. The RevisedPlan Fails to Account for The Time and Costsof Recovery.

With a few minor exceptions,theRevisedPlanaltogetherfails to set forth atimetablefor
steps to recover the Sonoran pronghorn. Thus, while the ESArequires not only “estimates of the
time required” for ultimate recovery measures, but also the time necessary to complete
“intermediate steps toward that goal,” 16 U.S.C. § 1533(f)(1)(B)(iii), the Revised Plan simply
providesthattasksare“ongoing.” without referenceto whentheywill be completed.Indeed,
while theRevisedPlandoesstatethat downlistingis anticipatedby 2005,theESA requiresthat
therecoveryplandelineatethetimeneededto completethespecific tasksnecessaryfor recovery.
Of course,the lackofadequatetasksin theRevisedPlanmakesa legitimatetimetableimpossible
in thecurrentplan. However,a legal recoveryplanwill notonly containspecificrecovery
measures,it will alsocontainintermediate,andultimate,time linesby whichthosemeasureswill
beimplemented.

In addition,while theRevisedPlanestimatesthecostsof certainactivities,no provision
is made to ensureadequatefunding to carryout theseactivities. CertainlytheCoreWorking
Group is not itself in a position to implement all the measures which have been assigned to it
without the provision of adequate funding. Given the responsibility of the Service -- andall
other federal agencies -- under Section 7(a)(1), it is incumbent upon the Service, in conjunction
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with the action agencies, to ensure adequate funding to implement a legitimate recovery plan. Ia..
at § 1536(a)(1).

4. The Service Has Failed To Adequately Consider Public Comments.

Finally, the Service has not adequately considered public comments, as required by the
ESA. j~ at § 1533(f)(4). In October 1997,Defenderssubmitteda detailedRecoveryAgendafor
the species. ~ Attachment B. While a few of the items in the agenda were addressed in the
Revised Plan, most of the recommendations in that document have neither been incorporated, nor
otherwise addressed.

Moreover, while the Revised Plan has been identified as a “final plan,” see 63 Fed. Reg.
66,560,the Service’s Federal Register notice provides for acommentperiod,afterwhichthe
Service “may decide to amend this document. . . .“ J~j.Defenderswill be providing detailed
commentson the Revised Plan during this comment period. However, by providing a comment
period~ issuinga final plan,theServiceis violating theexpresstermsof theESA,which
requiresthattheSecretary“shall, prior to final approvalofaneworrevisedrecoveryplan,”
provide for, and consider, public comment. 16 U.S.C. § 1533(f)(4)(emphasisadded).

CONCLUSION

As detailed in the attached Notice Letter, there arenumerousfederal activities occurring
right now which are adversely impacting the critically imperiled Sonoran pronghorn. Indeed,
under its current,fragmented consultation approach, the Service is permitting up to f~u~r
pronghom to be killed, and an unlimited number to be harassed.

Yet, none of these concrete and current impacts are at all ameliorated in the Revised
Recovery Plan. To the contrary, the Plan does not call on any agency to take any concrete steps
to reduce adverse impacts on the species. To suggest that the pronghorn, a species undergoing a
precipitous decline in the face of numerous threats in their own habitat -- threatssuch as bombs,
rockets, and bullets, low level jets and helicopters, ground troop exercises, and impassable fences
-- canrecoverwithout the need to modify ~y of these, or the many other federal activities
adversely impacting the species, is the height of arbitrary and capricious agency action.
Therefore, unless the Service commits to revising its Recovery Plan to address these deficiencies,
Defenders will have no alternative but to seek relief in federal court.
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However, as with the issues addressed in the attached Notice Letter, Defenders would
prefer to have these concerns addressed without the need for litigation. To that end, please
contact us should the Service be willing to revise its Recovery Plan to conform to the ESAon an
expeditious timetable.

cc:

Laura Thompson-Olais, FWS
NancyKaufman,RegionalDirector,FWS
Mike Coffeen, FWS
JohnHervert,AGFD
Kenneth Keilner, DOJ
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ENDANGERED SPECIES ACT, WITH RESPECT TO THE
CRITICALLY ENDANGERED SONORAN PRONGHORN

rr,n~d.n Rt~r~kdPap.r
ATTACHMENT A
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Pursuantto Section11(g) ofthe EndangeredSpeciesAct (ESA), 16 U.S.C. § 1540(g),
this letterprovidesnoticethat Defendersof Wildlife (Defenders)intendsto file suit against:(1)
theDepartmentofInterior (DOI); (2) theFishand Wildlife Service(FWSorService);(3) the
BureauofLandManagement(BLM); (4) theNationalParkService(NPS);(5) theDepartmentof
Defense(DOD); (6) theNavy/MarineCorps(Marines);(7) theAir Force;(8) theArmy National
Guard(Army); (9) theDepartmentofJustice(DOJ); (10) theImmigrationandNaturalization
Service/BorderPatrol (BorderPatrol); and(11) theBureauofIndianAffairs (BIA) for violations
oftheESA. Defendersintendsto sueeachof theseagenciesfor violating Section7 of theESA
by failing to takeappropriatestepsfor the protectionand recoveryof theSonoranpronghorn,
including the failure to prepareandoperateunderoneor mci~ebiological opinionswhich
adequatelytake into accountthecumulativeimpactsof theseagency’sactivitieson thespecies.
16 U.S.C. § 1536. Defendersalsointendsto suetheFWS for violating Section4(f) of theESA
for failing to developandimplementa RecoveryPlan, andtakeotherrecoverysteps,to provide
for theconservationandsurvival oftheSonoranpronghorn. 16 U.S.C. § 1533(f).

Giventhesemyriad violationsof the ESA, ongoing andproposedactivities ofeachof
theseagencieson, andover, theBarry M. GoldwaterRange,theCabezaPrietaNationalWildlife
RL.iuge, OrganPipeCacLusNationalMonument.BLM public lands,andother landswithin the
Sonoranpronghorn’srangein theUnitedStatesviolate the ESAbyjeopardizingthecontinued
survivaland recoveryoftheSonoranpronghorn,16 U.S.C. § 1536.andresultingin the illegal
takeof this critically imperilled species.16 U.S.C. § 1538.

BACKGROUND

Defendersof Wildlife is anationalnon-profit, public-interestorganizationwith
approximately300,000membersandsupporters,5,000of whom residein Arizona. Defenders
believesthat all wildlife hasintrinsic value,andthat theconservationof all nativespeciesshould
be theprimarygoalof wildlife conservationprograms.Thus,Defendersworks to preservethe
integrity anddiversityofnaturalecosyster’c.pre’entthedeclineof nativespecies,andrestore
threatenedhabitatsandwildlife populations.

Defendersis concernedaboutthefateof the Sonoranpronghorn(Antilocapraamericana
sonoriensis)(hereafter“pronghorn”). Although thepronghornhasbeenlisted asan endangered
speciessince1967, see32 Fed.Reg. 4001,currentpopulationestimatesindicatethat the
populationin theUnitedStatesremainsaslow as130 animalsor less.’ Given theseextremely
low numbers,theFishandWildlife Servicehasexplainedthat “a combinationoffactorscould
actin awayto reducethenumbersfurtherto apoint wherethe speciescannotrecover.” Mar. 27,
1997 Letter from FWS to theAir Force(emphasisadded). In fact, for a largelandmammal,

Statementby JohnHervert,SonoranPronghornExpert,ArizonaGameandFish

Department(AGFD), CoreWorking Group Meeting, 9/8/98.



theselow numbersindicatean unsustainablysmall population,with an increasedrisk of
extinctionthroughtheimpactofhumanactivity, aswell as throughdisease,drought,andother
naturalfactors.2

Accordingto arecentlyconductedPopulationViability Analysis (PVA) ofthe
pronghorn.themostsignificant factorfor the long-termsurvivalof this speciesis recruitment--
he.... thenumberof newbornfawnswho survive. Attachment(“Att.”) A (DefendersofWildlife,
PVA Workshopfor theEndangeredSonoranPronghornin theUnitedStates,April 1998).
Unfortunately,therehasbeenincredibly little recruitmentinto thepronghornpopulationin recent
years. In 1995, for example,therecruitmentratewasthe low ratio of 12 fawnsper 100 doe. ]d.
in 1996,the recruitmentratedroppedevenfurther,and no fawns survived. Id. In 1997, again,no
fawns survived. Therecruitmentlevelsof 1998 appearto haveimproved,we suspectbecauseof
recordlevel of rains, final numberstre expectedin December.SeeAtt. B.

Adult mortality hasalsobeenvery high. The PVA indicatesthat eventhe loss of~
pronghornperyearis a significantlossto thespecies,detrimentallyaffecting fecundity -- Le, the
ability of the speciesto reproduce.Att. C at 20. However,halfof the 16 previouslyradio-
collaredadult pronghornhaveperishedin the period betweenNovember1995 andJune 1996.
Justiiiis summer.two moreradio-collaredadultsdied. AttachmeniB at 2. Thus,as John
Hervert,arecognizedexperton Sonoranpronghorn,hastestified, ~thereis [] [aJhighprobability
of the speciesgoing extinct in the nextfifty yearsor possiblysooner.”Att. C (Depositionin
Defendersof Wildlife v. SheilaWidnall.CA 96-2117(TPJ),Nov. 25, 1996at 114). In short,
thesecritically low fawnandadult numbersdemandproactive,timely stepsto protectthe
dwindling Sonoranpronghornpopulationin theUnitedStates.

Theadverseeffectsof humanactivity in remainingpronghornhabitat is especiallyacute
becausepronghomhabitathasbeenso reducedfrom thespecies’historic range.Currently,
pronghornhabitat is limited to southoftheGila River, eastof theGila andTinajasAtlas
Mountains,westof Highway 85, andextendinginto Sonora,Mexico to aboutCaborca. Useof
theSonoranhabitatis limited to theMexicanpopulation,as thefencedborderandahighway
restrict theability of theUS populationto rangethat ~‘a’.South. Consequently,theavailable
habitat is limited primarily to theBarry M. Gold~~.~“ Range,3theOrganPipe CactusNational

2 Althoughthereis anotherpopulationDfpronghornin Mexico, thetwo populations

areisolatedfrom eachother. Moreover,the Mexicanpopulationitself is at risk ofextinction,
with a populationwhich maybe as low as200-300.

The YumaTrainingRangeComplex (“YTRC”) is a military training facility
composedof the ChocolateMountainAerial BombingandGunneryRange,theBarryM.
GoldwaterAir ForceRange(GoldwaterRange),and approximately10,000squaremiles ofair
spacein ArizonaandCaliforniadesignatedfor military use. TheentireCabezaPrietaNational
Wildlife RefugeandWildernessis within military air spaceusedesignation.Managementof the
land, airspace,anduseof theYTRC is sharedamongthe Air Force,Marines,FWS,andthe
BLM. However,theAir Force“has primaryjurisdictionover the landand air-spaceof

3



Monument,andtheCabezaPrietaNationalWildlife Refuge,andoccasionallyBLM managed
p~:bliclands.4 Thus, while pronghornrequirelargerangesofundisturbeddeserthabitatto
survive -- rangingfrom 40 to 1200 squarekilometersperpronghorn-- theircurrentrangeis
severelylimited, with fencingandgeographicbarrierson all sides. Critically, thespecies’
knownrangeis now limited exclusivelyto federallands.

Despite30 yearsof endangeredstatus,thespeciesis not recovering,andin fact, is
slipping towardextinction,dueprimarily to an increasinglyinhospitableenvironmentanda lack
of adequatehomerange. Military training activitiesin pronghornhabitatareasignificantfactor
in this decline. Theseactivitiesinclude air andgroundmaneuvers,bombing,strafing,artillery
fire, andlow-level overflights,all of which haveadverseeffectson pronghorn. TheBorder
Patrol alsoflies extremelylow overflightsin helicopters,andmaintainsdrag roadsin pronghorn
habitat. In addition,cattleranchingin pronghornhabitatdegradesthenaturalenvironment,and
allows the introductionofnon-nativevegetationspecies.Fencingis alsorestrictingpronghorn
movements.Similarly, impassableroadsand highwayspreventthespeciesfrom seekingmore
vigorousterritory. As theFWS hasexplained,becausethespecies“lives in an extremelyharsh
desertenvironmentthat is subjectto extendeddrought,”pronghornareespecially“sensitiveto
environmentaland stochasticevents,”ConsultationNo. 2-21-94-F-192,Five GrazingAllotments
at 7, Dec. 3, 1997. Consequently,therecanbe no doubt that thesehuman-causedimpactsare
speedingthespeciestowardextinction.

DISCUSSION

Sections4 and 7(a)(l) oftheESArequirethat theFWS andactionagenciestake
appropriatestepsto ensuretheconservationofendangeredspecies. 16 U.S.C.§~1533(f),
1536(a)(1). In addition,theconsultationprovisionsofSection 7(a)(2)requirethat theFWS
prepare,andtheactionagencies,operateunder,oneormore Biological Opinionswhichtake into
accountthecumulativeimpactof all oftheagencies’activitieson thespecies.As explained
below, in the caseoftheSonoranPronghorn,theFWS andtheactionagenciesareviolating these
critical provisionsoftheESA.

GoldwaterRange.” RevisedBiological Assessmentfor SonoranPronghornon theBarryM.
GoldwaterRange,U.S. Air Force,June12. 1997 (Revised BA) at 1; see P.L. 99-606 § 1(c)
(GoldwaterRange“landsarereservedfor useby theSecretaryof theAir Force”). Furthermore,
by letterof agreementbetweentheUSAF andtheU.S. Navy, theGoldwaterRangeis divided
into theGila Bend (eastern)segmentand theYuma(western)segment.Id. Underthis
agreement,thewesternsegmentis utilized by theMarines.

Specifically,theBLM landsarefive grazingallotments:Childs, Cameron,
CoyoteFlat, SentinelandWhy.

4



I. The FWS is Violating Section4(f) of the ESA.

Recoveryefforts for theSonoranpronghornofficially beganin 1975,with thecreationof
aRecoveryTeam. TheteamissuedaSonoranPronghornRecoveryPlanin 1982,afterwhichthe
Teamdisbanded.In 1991,a new groupwas formed, theCoreWorking Group (CWG),which
wastaskedwith revisingthe 1982 Plan. TheCoreWorking Group is comprisedoffederal
officials representingthe actionagenciesin pronghornrange,aswell as Arizonarepresentatives.5

TheFWSreleaseda new draftRecoveryPlanfor public commentin 1994. However,to
date,thenew RecoveryPlanhasnot beenissued. Givenboth thefifteen yearswhichhavepassed
sincethefirst RecoveryPlan,aswell asthedeficienciesofthat Plan-- a Plan which hasn~i
aidedtherecoveryofthespecies-- theFWS is presentlyviolating Section4(f) oftheESA, 16
U.S.C. § 1533(f),which providesthat theFWS “shall develop” suchrecoveryplans for the
conservationof endangeredspecies.6

Moreover,evenasidefrom the failure to completearevisedRecoveryPlan,theFWS is in
violation of theESA by failing to implementthe existing, 1982 RecoveryPlan. Thus,theESA
also providesthat. “[t]he Secretaryshall ... implement[recovery]plans...for theconservationand
survival of endangeredspecies. . . .“ 16 U.S.C. § 1533(f) (emphasisadded). However,
numerousspecificrecoverymeasuresin the 1982planhaveneverbeenimplemented.Instead,
theFWSsimply restatestheneedfor thesemeasuresin thene~idraft Recovery Plan, fifteen
yearslater.

For example.the 1982Planprovidedthat measureswould be takento: (1) increasethe
existingpopulation (No. 2, 22); (2) determinepronghornhabitatrequirementssuchaswaterand
food needs(No. 21, 42); (3) increasethespecies’food supply (No. 22, 12); and(4) reestablish
historic habitat(No. 23). However,no progresshasbeenmadeon any of thesemeasures.In
addition,only minimal progresshasbeenmadeon: (1) retiringgrazingleases(No. 1331);(2)
modifying fences(No. 2342); (3) workingwith theMexicanpopulation(No. 1, 12); and(4)
protectingandmanagingknownhabitat(No. 13).

As currentlywritten, the 1994draft revisedRecoveryPla;~is alsoillegal. TheESA
requiresthat a RecoveryPlan incorporate“a descriptionof sitespecific managementactionsas
maybe necessaryto achievetheplans’ goal for conservationandsurvivalof thespecies,”aswell

Currently,no public groupsormembersof thescientificcommunityarevoting
membersof theCWG, which is managedby thestaffatCabezaPrieta,theFWSPhoenixField
Office, andparticipatingagencies.

6 Defendershasbeenactivelyfollowing theprogressof thenewRecoveryPlan,and

hassubmittedseveralcommentsconcerningthePlan. SeeCommentsofNov. 29, 1994; Aug. 1,
1995; Oct. 27, 1997 (Att. D).
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as“objective,measurablecriteriawhich, whenmet, would resultin a determination.. .that the
species”is recovered.” 16 U.S.C. § 1533(f)(1)(B)(i)-(ii). However,while the 1994draft
containsmuchmorerecentscientific evidencerclatedto the Sonoranpronghorn,therecovery
measureslisted in thedraft areneitherspecificnorcomprehensive,andtheproposedPlandoes
not providelegal criteria for determiningwhenthespeciesis in fact recovered._S.eeFundfor
Animals v. Babbitt,903 F. Supp.96 (D.D.C. 1995).

Indeed,therecent 1998draft, that wasnot releasedfor public comment,is alsodeficient.7
With regardto thenumberof animalsneededfor thespeciesto be recovered,thedraft 1998 Plan
statesthat theappropriatenumberis thenumber“that thehabitatcansupport(self-sustaining)for
a minimumof five yearswhile maintainingpresentpopulations.” 1998Draft at 8. However,this
five yearstandardis completelyarbitrary, andunsupportedwith any biological or ecological
basis. Indeed,five yearsis obviouslynot enoughtime to monitor therecoveryof a specieswhich
hasa life spanof up to 10 years. Moreover,sucha standardwouldpermit thedelistingof a
populationwhich maybe unviablegenetically,or which couldbe extinguishedby ecological
factorssuchas El Nino andclimatechange.

Further,thedraft 1998Planentirely fails to addressmanyofthe factorswhich areleading
to thepronghorn’sextinction. Instead,eachRecoveryPlananddraft simply setsforth plans to
conductfurther investigationsand studies,without calling on agenciesto modify their activities
to protectthespecies.For example,thedraft notesthat thedepletionofthe GilaRiver is
adverselyimpactingthePronghom. However,in identifying recoverysteps,thedraft Plan
simply notesthis issueassomethingto “investigate.” Planat22, 33. Similarly, thedraftPlan
citesfencingas a factorlimiting pronghornmovements,but fails to setan implementationgoal
of removingor modifying suchfencing. fiat 15, 17. Thedraft Plandiscussesbarriersto
pronghornpassageto otherhabitatandto theMexicanpopulation,yet fails to identify any
solutions. Id.. at 15, 32. In orderfor thePlanto truly leadto recovery,at somepoint, action
mustbe taken.

Moreover,atpresentit is not evenpossibleto implementtherevised1998Plan,because
recoverymeasuresare not specificenougi’ andt1-’ey arenot tied to funding sourcesto ensurethat
theyare implemented.Indeed,all ofthe in. ‘ernentationmeasuresareassignedto theCWG,
which hasn~funding for recoveryefforts. tn short, unlessthe revisedRecoveryPlanis
significantly revisedbeforecompletion,theFWS will continueto be in violation of its Section.4
mandatoryduties.

In orderto developandimplementanewRecoveryPlanwhich will effectively recover
thespecies,DefendersurgestheServiceto establisha formal RecoveryTeamfor theSonoran
pronghorn, pursuantto Section4(f)(2) of the ESA. 16 U.S.C. § 1533(f)(2). Creationof aformal
Teamwould bring thepronghorninto focusasan institutionalpriority, andcould include
membersof thescientificcommunity,aswell asexpertson theSonoranpronghornwho are
unaffiliatedwith any particularagency. TheCWG doesnot servethis critical role, sinceit has

FWS circulatedthe 1998 Draft planamongCWGmembers.
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no funding,and is madeup of representativeswith a vestedinterestin continuingactivitiesthat
areharmfulto therecoveryofthe species.

II. Each of These Federal AgenciesAre Violating Section 7 of the ESA.

A. Violations ofSection 7(a)(1)

Section7(a)(l) of theESA requiresthat “[a]ll federalagenciesshall, in consultationwith
andwith theassistanceof theSecretary,utilize their authoritiesin furtheranceofthepurposesof
this chapterby carryingout programsfor theconservationof theendangeredspecies 16
U.S.C.§ 1536(a)(1)(emphasisadded). TheESA definesconservationto mean“the useofall
methodsandprocedureswhich arenecessaryto bring anyendangeredspeciesor threatened
speciesto thepointat which themeasuresprovidedpursuantto theAct are no longernecessary.”
Id. § 1532(3). Thus,conservationgoesbeyondmereavoidanceof“take” and“jeopardy.” See
ii at§~1536(a)(2);1538(a). Rather,Section7(a)(l) requiresthat eachagencydevelopand
implementan affirmative conservationprogramto protectand recoverthe Sonoranpronghorn.

Theonly way to effectively carryout this mandateis for th~.FWS, andall theaction
agenciesin thePronghorn’sremaininghabitat,to considerthecumulativeimpactsofagency
actionson thespecies,and to takeactionsthat will not only avoid suchadverseimpacts,but will
alsoaid thespecies’overall recovery. At present,this is not occurring. Thus,althoughsome
agencies,suchas theAir ForceandMarines,aretaking, or plan to take,limited recovery
measuresin orderto meetthetermsof agency-specificBiological Opinions,noneof theagencies
are in fact taking into accounttheeffectsthat all of theseactivitiesas a whole arehavingon the
species.Nor aretheytaking concretestepswhich will recoverthespecies.Indeed,some
agencies,suchastheArmy andINS. do not evenattendCore Working Groupmeetingswhere
recoveryis discussed.

Given themultiple agencyactivitiestaking placein pronghornhabitat,andthehigh
degreeof coordinationamongtheagencieswith respectto mostoftheseactivities,theESA
demandsprogrammatic,multi-agencyconsultatio. •ii which theagenciesconsiderthecumulative
impactsofagencyactivitiesin thecontextof deveiopingaplanto ensurethespeciesprotection
andrecovery. Indeed,becausethe species’habitatis all on federal land,theServicehasa unique
opportunityto taketheproactiveand progressivestepofconsultingon a range-widebasisto
ensuretheconservationof this species.Unfortunately,to datetheFWShasrefusedto takethis
step. Thus, whentheNPS madea specificrequestfor multi-agencyconsultation,theFWS
refusedto comply with therequest.SeeAug. 26, 1996Letter from OrganPipeNational
Monumentto FWSat 5 (Att. E).

Instead,atpresent,eachfederalagencyseparatelyconsultswith theFWSon apiecemeal
basis,andthe Serviceissuesseparatebiological opinionsfor eachagency.However,noneof
theseopinionsadequatelyaccountfor the impactsoftheotheragenciesin orderto determinethe
overalladverseimpactsofall oftheseactivities combined. This is preciselythereasonamulti-
agencyconsultationis needed.
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Moreover,theFWSitselfhasan additionalstatutoryobligationprogrammaticallyto
~nsult on thepronghorn. Section7(a)(1) providesthat, “TheSecretaryshall review other
programsadministeredby him andutilize suchprogramsin furtheranceofthepurposesof this
chapter.” 16 U.S.C. § 1536(a)(l)(emphasisadded).Therefore,sincetheagency’sconsultation
obligationsarea“program” administeredby it, theFWS mustcarryout its consultationfunction
in away that furtherstheconservationofthis species.This situation,this requirestheFWSto
engageall actionagenciesin multi-agency,range-wideconsultationon theSonoranpronghornin
orderto assessthecumulativeimpactsof agencyactivities,andensurethe recoveryofthis
critically endangeredspecies.

B. Violations of Section7(a)(2)

Section7(a)(2)of the ESA providesthat “[e]ach federalagencyshall, in consultationwith
andwith theassistanceoftheSecretary,insurethat anyactionauthorized,fundedorcarriedout
by suchagency... is not likely to jeopardizethecontinuedexistenceof any endangeredspecies.

.“ 16 U.S.C. § 1536(a)(2). Wherean agencyseekssuchconsultation,theFWS is requiredto
rendera Biological Opinion (BO) detailing theeffectsof theactivity on thespecies,andthe
reasonableandprudentmeasuresneededto avoidjeopardizingthe species,including thespecific
termsandconditionswhich must be satisfiedto implementthemeasuresneededto avoid
jeopardy. flat 1536(b),1536(d). In orderfor this BO to meaningfullyassessthe impactof
agencyactivity on aspecies,andthedegreeto which the “incidental” takeofthespeciesmaybe
permitted,it mustincludeconsiderationof all otherpast,present,andreasonablyforeseeable
futureactivitiesof otheragencieswhichwill also impactthespecies.

As explainedin detailbelow, theFWS and theactionagencieshavefailed to comply with
this requirement.Severalagenciesareengagedin activitieswhich adverselyimpactthe
pronghorn without any BOat all -- aclearviolation ofSection7. Moreover, theBOs theFWS
haspreparedviolate the requirementsoftheAct sincethey fail to take into accountall past,
presentandforeseeablefuture impactson thepronghorn.

1. The Fish and Wildlife Service

TheESA’s implementingregulationsrequirethat in preparinga BO, theFWS must
considerthe effectsoftheagencies’action,which is explicitly definedas,“the direct andindirect
effectsof anactionon thespeciesorcritical habitat,togetherwith theeffectsofotheractivities
that areinterrelatedor interdependentwith that action.” 50 C.F.R. § 402.02 (emphasisadded).
This necessarilyincludesthepast,presentand reasonablyforeseeablefuture impactsofall other
agenciesin theactionarea. Id.; seealso § 402.14(c)(requiringconsiderationoftheaction asa
whole).

The Service’scurrentapproachto addressingactivities in pronghornhabitatis to issuea
separatebiological opinion(BO) for eachagency’sactivities. However,eachof theseBOs is
fundamentallydeficient,becauseeachfails to take into accountthecumulativeimpactson the
pronghornofotheragencies’past,present,andreasonablyforeseeablefutureactivities.
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Thus, for example,theServicehasissuedaBO to theBLM which permitstheBLM to
kill onepronghorn,andharassanother,every 15 years. ConsultationNo. 2-21-94-F-i92, Five
GrazingAllotments,BO at 11. TheServicehasalsoissueda BO to theMarines,in which it
permitsthat agencyto kill one pronghornevery tenyears,andto harass-- with low-flying
aircraft -- an “undeterminable”additionalnumberofpronghorn.YumaTraining Range
Complex,BO, ConsultationNo. 2-21-95-F-i.14. Furthermore,theService’sBO for theAir Force
permitsthat agencyto kill one pronghorneverytenyearsandharasstwo more. BO for theUse
ofGround-Surface& Airspacefor Military Trainingon theBarry M. GoldwaterRangeWhich
mayAffect theEndangeredSonoranPronghorn.2-2l-96-F-094. Thus, atpresenttheFWShas
authorizedthreepronghorndeathsand anuntoldamountoftakesof nronghornby harassment.
Yet, noneoftheseBOs address,orevenmention,thecumulativeimpactsoftheseactivitieson
thespecies. Indeed,if the FWShasconcludedthat thekilling ofmorethanone pronghomin the
nexttenyearsby theMarineCorpswould causejeopardy,it defieslogic to concludethat thtee
suchdeathsby federalagencieswill not causejeopardy.Thedevastatingeffectsofthis lackof
coordinationbecomeevenmoreapparentin light ofthe fact that theseBOs addressonly someof
theactionagencies-- Le... otheragencies’activities,which alsoadverselyeffect andeven“take”
additionalpronghorn-- havenot beenaddressedin any BO.

Particularlyin light of theextremelylow numberofpronghornremaining,andthe
abysmalrecordof fawn mortality in recentyears,it couldnot be moreevidentthat unlessthese
cumulativeimpactsareaddressed,thesecontinuedagencyactivitieswill result in theextirpation
of theSonoranpronghorn.

Therefore,to meet its obligationto assessall the impactson this critically endangered
species,Defendersrecommendsthat the FWS initiate a multi-agencyconsultationon the
pronghorn. In additionto the ESA itself, theFWS’s authorityto engagein suchconsultationis
setout in a Memorandaof Understanding(MOU) betweentheFWSandotheragencies.MOU
betweenFederalAgencieson Implementationof theEndangeredSpeciesAct (Sept.28, 1994).
This MOU requiressignatories(includingthe Service,theDepartmentofDefenseandthe
BureauofLand Management),to “coordinateagencyactionsandcreateopportunities,and
overcomebarriers,to conserve[listed] speciesandtheecosystemsuponwhich theydepend.”at
E-5. Therefore,throughthis MOU, aswell asits authorityunde:theESA, theFWScan-- and
must -- engageall therelevantagenciesin a programmaticconsultation,in orderto meaningfully
assessthecumulativeimpactsoftheseactivitieson thepronghorn. Alternatively, to meetits
obligation underSection7(a)(2),theFWS couldcontinueto issueseparateBOs for eachaction
agency,but ea~.hsuchBO mustcomprehensivelyevaluatetheparticularagencies’activitiesin
conjunctionwith thecumulativeimpactsof all otheragencies’activitieson thepronghorn.
However,unlessanduntil theFWS proceedsunderoneofthesealternativecoursesof action,it
will continueto violateSection7 of theESA.

2. The Departmentof Defense

Severalagencieswithin theDepartmentofDefense(“DOD”) areengagedin
activitieswhich haveseriousadverseimpactson thepronghorn. TheSection7(a)(2)
violationsof thoseparticularagencies-- theAir Force,theMarines,andtheArmy
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NationalGuard-- aredetailedfurtherbelow.

However,in additionto theresponsibilityofeachofthesesubpartsofthe
DepartmentofDefenseto comply with theESA, theDOD itselfmustcomply, since
Section7 appliesto “eachfederalagency,”which includes“departments.” 16 U.S.C.§
1532(7). Indeed,giventhehigh degreeofcoordinationnecessaryto permit theAir Force,
MarinesandArmy to all utilize theGoldwaterRange,it is incumbentupon theDOD
itself to consultwith theFWS to ensurethat present,andproposedincreasesin DOD
activitiesare not jeopardizingthepronghorn. In Defenders’view, themosteffectiveway
to fulfill this statutoryresponsibilitywould be for DOD to participatein amulti-agency,
programmaticconsultation.However,at aminimum, it must consultwith theFWSwith
respectto all newandcontinuingactivitiesundertakenby eachof its branches.

Indeed,theentireGoldwaterRangeis usedby an arrayof differententitieswithin
the DepartmentofDefense.In 1995, a total of 17,379 flight groupscomposedof 50,074
sorties(one flight by one aircraft) flew over theeasternsegment.alone Theseflights
includedaircraft from theAir Force~Air NationalGuard,U.S. Army NationalGuard

,

MarineCopsandNavy Units throughoutthecontinentalUnitedStates,Hawaii, andthe
ALUI1LiC and Pacific fleets; numeroustransientmilitary units from northernlocations
during winter months;andallied nations. In addition,severalbranchesofthemilitary use
theTAC areasof theGoldwaterRange,including the“high explosive”(H.E.) hills, where
bombsaredropped,and rocketsandbullets fired, in knownpronghornhabitat.

Therefore,theuseof theGoldwaterRangeis necessarilyhighly coordinated
amongthebranches. If the DOD cancoordinatetheseactivities,certainly it can
coordinateconsultationon thepronghornamongits branches.andwith otherrelevant
agencies,in orderto assessthecumulativeimpactsof theseactivitieson thepronghorn.

In short, thearbitraryandcapriciouspiecemealmannerin which themilitary
brancheshaveconsultedto dateon the increaseduseoftheGoldwaterRangehas
constrainedDOD, andtheFWS, in theiraHity tc’ developreasonableandprudent
alternativesand measuresto avoidjeopardiL ~ thepronghorn.in vijlation of Section
7(a)(2). 16 U.S.C. §1536(a)(2). Onceagain,programmaticconsultationwould allow
DOD andtheFWSto considerthe interrelatedandcumulativeeffectsof all DOD and
otheragencyactivitieson thespecies.

a. TheAir Force

In September1996, DefenderssuedtheAir Force for violationsoftheESA, dueto the
frequentpresenceof pronghornin areaswhereAir Forcepilots dropsbombs,andshootsbullets
and rockets. Theseareas,known asNorth-TACand South-TAC,eachcontainan H.E. Hill
wheretheseactivitiesarefocused.However,studiesof pronghornmovementshaverevealedthat
theanimalsareoftenfoundon andnearthesehills. Giventhat theAir Forcehadnot even
consultedwith theFWSconcerningtheseactivities, DefenderssuedtheAir Forcefor thefailure
to complywith both Sections7 and9 oftheESA. 16 U.S.C.§~1536, 1538.
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As a resultof this suit, theAir Force for thefirst timeenteredformal consultationwith
theFWS concerningthe impactsof theseactivitieson thepronghorn.TheAir Forcealsoput
into placea monitoringprotocolfor boththe North andSouth-TACrangeswherebybombing
runsarecanceledif biologistsspotpronghornon orneartheH.E. Hills.8

In April 1997,theFWSissuedan “interim” Biological Opinion on Air Forceactivities.
Eventually,theFWS issueda final BO, which purportedto set forth thestepsnecessaryto avoid
jeopardy. However,this BO entirely fails to takeinto accountthecumulativeimpactofAir
Forceactivitiesin combinationwith activitiesofall otheraction agencies.Thus,for example,
while theBO permitstheAir Forceto kill onepronghornin tenyears,andharasstwo more, it
completelyignoreswhetherthis level of “take” will jeopardizethespecies,giventheincidental
takepermittedotheragencies. Indeed,theBO doesnot addressotheragency’sactivitiesatall.
Consequently,asexplainedabove,tireBO violates theESA and its implementingregulations.
16 U.S.C. § 1536; 50 C.F.R. § 402.14.

TheBO is also flawedwith respectto its assessmentof adverseimpactscausedonly by
Air Forceactivities. First, theBO permitstheAir Forceto continueto alwayskeepli~oof the
TAC rangesopenat any given time. Although theAir Forcehasneverprovidedany adequate
explanationfor needingtwo rangesopenat thesametime, by permittingsuchuseoftheTAC-
Ranges,the BO ensuresthat at leastoneof theTAC rangesin which pronghornare frequently
found -- eitherSouth-TACorNorth-TAC -- will be openfor bombingandothermilitary activity
during thepronghornfawning season,thevery time of yearthat hasbeendeterminedto be
critical for pronghornsurvivaland recovery.

Second,theBO containsa measurefor theAir Forceto carryout a long-term,noise
monitoringstudy. Currentlyin its secondyear, this two yearstudyattemptsto correlate
pronghornactivity with theamountof noisepresentby makingobservationsin theTAC ranges.
Thesecondyearof thestudywill alsoattemptto measuretheeffectofnoiseon fawns. However,
undercurrentproceduresAir Forcebombingon theTAC rangesis prohibitedif pronghornarein
thevicinity. Therefore,thestudywill not enabletheAir Forceto meaningfullyassessthe
adverseimpactsof its activities on thespecies.

Again, thebetterapproach--andone that is moreconsonantwith Section7 -- is for the
Air Forceto participatein a multi-agencyconsultationregardingthe impactsofall agency
activitieson thepronghorn.Alternatively, at a minimum, theAir Force’sBO mustadequately
assessthe impactsof Air Forceactivities in combinationwith the impactsofactivities ofother
federalagenciesoperatingin pronghornhabitat.

BecauseSouth-TAC wasclosedfor ordnanceremovalatthetime theparties

enteredinto theirSettlementAgreement,that Agreementonly institutedthis protocolfor North-
TAC. However,in orderto avoidanew lawsuitonceSouth-TACreopened,theAir Force
subsequentlyagreedto implementthemonitoringprotocolon South-TACaswell.
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b. The Marine Corps

TheFWS issueda Biological Opinionfor theMarine Corpsactivitieson theYTRC in
April 1996. April 17, 1996BO. Subsequently,theMarineCorpsissuedits Final Environmental
ImpactStatement(“EIS”) for theYumaTraining RangeComplex,ArizonaandCalifornia. Like
theAir ForceBO, however,this MarineCorpsOpinion violatestheESAand its implementing
regulationsby failing to takeinto accountMarineCorpsactivitiesin conjunctionwith the
activitiesofall theseotheragencies.16 U.S.C. § 1536;50 C.F.R. § 402.14. Moreover, theBO
grantsan “undeterminable”-- Le.., unlimited -- amountof”take” of thepronghorn.BO at 52.
This is illegal, sinceit doesnotmeetthe FWS’s duty to “specify the impact”of the incidental
take. S.ee16 U.S.C. § 1536(b); 50 CF.R. § 402.14(i)(1)(i).

Defenderssubmittedextensivecommentson theES, andtheMarineCorpsand
Defendershavehad anumberofmeetingsregardingtheRecordofDecision. Aside from the
failure to considercumulativeimpacts,Defenders’primaryconcernwith MarineCorpsactivities
is the WeaponsTraining Instructor(WTI) course,which occurseachyearin pronghornhabitat
during thecritical pronghornfawning season.TheWTI courseinvolvesboth low-level flights
andgroundmovementsoverandin pronghornhabitat,includingactivitiesin theTAC ranges.

Unfortunately,theMarineCorps is unwilling to evenchangethetiming of this courseto
moveit out of thepronghornfawning season,whenthealreadyfragile newbornpronghornfawns
aremostvulnerableto disturbance.TheMarine Corpsclaimsit is unableto effect this change
becauseof thehigh degreeofcoordinationrequiredamongall defenseagencies,coordination
whichtheMarinesclaimscannotbe achieved.9

However,this concernonly highlights thenecessityfor multi-agencyconsultationand
coordinationfor theprotectionofthepronghorn. Indeed,if theonly impedimentto theMarine
Corpsreschedulingits WTI courseto avoid thepronghornfawning seasonis theneedfor
cooperationfrom otheragencies,it is evidentthat themosteffectiveway to addressthis issueis
for theagenciesto work togetheron thesematters.’°

TheMarinesBO states,“BecausetheMCAS- Yumadoesnot managethese
rangesandtheWTI coursesrepresentonly asmall partoftheoverall useof them, an analysisof
theeffectsof ordnancedeliveryatNorthand Southtactical rangeswouldbemoreappropriately
addressedin a consultationwith Luke Air ForceBase.”

10 In discussionswith Defenders,theMarineCorpshascommittedto initiate studies

on theeffectsof MarineCorpsactivitieson pronghorn,suchas testingtheeffectsof noiseon
pronghorn,studyingtheeffectsofwateringholes,and assistingtheMexicangovernmentin
efforts to protectthepopulationofpronghornin Sonora,Mexico. Howeveruseful these
measuresmaybe, however,theyareno substitutefor theMarineCorps’ obligationsunderthe
ESA.
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Defendershaspreviouslydetailedto theMarineCorpsthe illegality oftheApril 1997
BO. Att. F. The Marineshavemadeit clear,however,that theywill not reinitiateconsultation.
However,throughrange-wide,multi-agencyconsultationtheseconcernscouldbe adequately
addressed.At a minimum,however,asexplainedabove,theMarineCorpsmustoperateundera
BO which takesinto accountthecumulativeimpactsof all actionagencies’activities.

c. The Army NationalGuard

TheWesternArmy NationalGuardAir Training System(WAATS) hasproposed
substantialincreasesin its useofEast-TAC,theTAC rangeon thefar easternportionof
GoldwaterRange.Althoughpronghornhavenot beendocumentedin this arearecently,the
increaseduseofEast-TACwill necessarilyimpact theability of othermilitary usersto shift their
activities from South-TACor North-TAC,wherepronghornarefrequently found,particularly
during thecritical fawning seasonwhenit is absolutelyessentialthat the military refrain from
bombingandstrafing in theseareas.Therefore,theWAATS activitiesadverselyimpactthe
pronghorn.sincetheypreventotherbranchesof DOD from taking measuresthat arenecessaryto
protectthespecies.

To date,however, theArmy NationalGuardhasnot initiated Section7 consultationwith
theServiceon the impactsofexpandeduseofEast-TACon pronghorn. The failure to consult
with the FWSconcerningtheadverseimpactsofthis expansionon thepronghornis in direct
violation ofSection7(a)(2)of theESA. 16 U.S.C. § 1536(a)(2). Again, in Defenders’view the
mosteffectiveway to conductsucha consultationwouldbe in coordinationwith all otheraction
agencies.At aminimum,however,like theotheragencies.the Army National Guardmust
operateunderaBO whichtakesinto accountthecumulativeimpactof all agencyactivitiesin
orderto be in compliancewith Section7(a)(2). Id..

3. The Border Patrol

TheBorderPatrol,an agencywithin theDepartmentofJustice,is engagedin a numberof
activitieswhich alsoadverselyimpactthepronghorn. In particular,theBorderPatrol flies daily
helicopteroverflightsbelow 200 feetovertheBarry Ni. Goldwate:Rangeand CabezaPrieta
National Wildlife Refuge,within therangeofthepronghorn.This typeof low-level, verynoisy
overflight harassespronghorn-- Le., “takes” themwithin themeaningoftheESA. 16 U.S.C.
§ 1532(19).

Additionally, theBorderPatrol maintains75 miles of roadson theBLM land. These
“drag roads”aredirt or gravelroadswhichareregularlyscrapedso that humanfootprintswill be
visible indicating an illegal bordercrossing. Theheavyhumanpresencerequiredto maintain
theseroadsalsoharassesthepronghorn.

Although theBorderPatrol initiatedconsultationwith theFWS sometimein early1997,
no BO hasyetbeenissued. This failure to renderatimely BO violatestheESA. 16 U.S.C. §
1536(b). Defendersrecommendsthat theBorderPatrolwork togetherwith all otheraction
agenciesto ensurethat theBorderPatrol’sactivitiesareconsideredin conjunctionwith the

13



cumulativeimpactsofotheragencyactivity on thepronghorn.Onceagain,however,ata
minimum, theBorderPatrolmustoperateunderaBO whichtakesthesecumulativeimpactsinto
account.

In severalprior letters,DefendershaspreviouslynotifiedtheagencyoftheseESA
violations. Att. G (Lettersof Oct. 31, 1996,selectedattachmentsincluded;andApril 15, 1997).
However,anotherfawning seasonhascomeand gone,andtheappropriatestepshavenotbeen
taken.

4. The Department of the Interior

Like theDOD, severalagencieswithin theDepartmentofInterior (“DOI”) areengagedin
activitieswhich alsohaveseriousadverseimpactson thepronghorn.TheSection7(a)(2)
violationsof thoseparticularagencies-- BLM, FWS (CabezaNationalWildlife Refuge)and
NationalParkService(OrganPipeNational Monument)-- aredetailedfurtherbelow.

However,like theDOD, in additionto theresponsibilityof eachof thesesubpartsof DOT
to comply with the ESA. the DOL i.tsel.f mustengagein consultation. Indeed,takentogether
:h~seagenciesmanagemostofthe land in therangeofthe SonoranPronghorn.However,DOl
hasfailed to createa pronghornrecoveryprogramin violationof Section7(a)(1)of theESA, and
hasneverconsultedwith theFWSat adepartmentallevel, in violation of Section7 (a)(2). 16
U.S.C.§~1536(a)(i)and(a)(2). Onceagain,programmaticconsultationwould allow DOI, in
conjunctionwith the FWSandotheractionagencies,to considerthe interrelatedand cumulative
effectson thespeciesof all DOI andotheragencyactivities in pronghornhabitat.

a. The Bureau of Land Management

TheSonoranpronghorn’sremaininghabitat is extremelyinhospitable.Therehasbeena
seriousdroughtin recentyears,and thecumulativeeffectsof all theseagencies’activitiesare
undoubtedlytaking theirtoll. However,in additionto theseproblems,thepronghorn’savailable
rangeis increasinglylimited aswell. Among the ‘ritical restraintson theability ofpronghornto
travel are fenceson BLM land.

Thesefencesare meantto constrainthemovementsofprivatelyownedcattleon BLM
grazingallotments. However,BLM telemetrydatahasshownpronghorncrowdingat thefences.
Thus,werethe fencesremoved,pronghornwould undoubtedlyhavemoreavailablehabitat--

additional habitatwhich could becritical to thesurvivalofthespecies. In addition,entanglement
is adirect threat.

AnotherBLM activity which hasdevastatinglong-termand immediateimpactson the
pronghornis the cattlegrazingpermittedin thesedesertallotments. Grazingdestroysand
removesvegetationessentialto pronghorn,andencouragestheproliferationofnon-nativeplants.
Lessforageincreasesthecompetitionbetweenpronghornfor resources,including food and
water,aswell as eliminatingnecessarycover for fawns. Taxednutritionally, pronghornareless
successfulin breeding.Moreover,fawnsareparticularlysusceptibleto environmentalstresses.
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In addition, cattlemayspreaddiseasesto pronghorn. Takentogether,theseimpactsjeopardize
thecontinuedexistenceof thespecies.

Defendershaspreviouslynotified theBLM of violationsof Sections7 and9 oftheESA
with regardto theseactivities. An. H. (Letterof May iS, 1998). Although theFWS issueda
BO for five grazingallotmentsin thevicinity ofAjo, Arizona,that BO violatestheESA in
numerousrespects.As with theotherBOs theFWShasissuedrelatedto thepronghorn,the
BLM BO entirely fails to considerthecumulativeimpactsof BLM activitiesin conjunctionwith
theactivitiesof otheractionagencies.Onceagain,DefendersrecommendsthatBLM participate
in amulti-agencyconsultationto addressthesecumulativeimpacts.

In addition,theBO’s ReasonableandPrudentAlternatives,which theBLM must follow
to avoidjeopardy,arepatentlydeficent. Thesealternativesshouldincluderemovingthefencing
in orderto allow thespeciesto expandits range,increaseits ability to forage,andmeet its
nutritional needs. Theyshouldalso includeremovingcattle from theseareasto ensureadequate
groundcoverfor fawns,andeliminateany conflicting resourcerequirements.At thevery least,
thealternativesmustincludereplacingthefencingwith “pronghornfriendly” fencingand
keepingthecattleoff theallotmentsduring pronghornfawning andrearingseason.However,the
BO cuntainsnoneofthesemeasures.

Furthermore,eventhoughthe BLM hasconsultedon otheractionsthat affect the
pronghorn,this is theonly consultationdocumentthat theServicehasissuedto theBLM that
mentionsthe species.Thus,for example,theBiological EvaluationtheBLM submittedto the
FWSconcerningthe LowerGila ResourceManagementPlan(RMP) addressedpronghorn
impacts. However,the80 on theRMP ignoredthepronghornaltogether.

Onceagain,a legal consultationwould considerall BLM-related activities,including
suchadditionalissuesasrecreationaluseandwild horseandburromanagement,in conjunction
with all otheragencyactivity. DefendersrecommendsBLM participatein amulti-agency
consultationto addressthesematters. At aminimum,however,BLM must alsooperateundera
BO which takesthecumulativeimpactsof all agencies’activities into account.

b. CabezaPrieta National Wildlife Refuge

In therecentlyreleasedFinal ProgrammaticEnvironmentalAssessmentfor theFuture
Managementof theCabezaPrietaNationalWildlife RefugeandDraft Comprehensive
ConservationPlan,theFWS identifiesanumberof activitieson theRefugewhich undoubtedly
impactthepronghorn.For example,theestablishmentandmaintenanceofwateringholesaffect
pronghornandpronghornpredatorsandregularroadtraffic, recreationalhikers andcampers
impactpronghornandpronghornhabitat.

However,theRefugehasnotengagedin consultationregardingtheseactivities, in
violation of Section7. 16 U.S.C. § 1536(a)(2). As with theotheragencies,Defenders
recommendsthat theRefugeparticipatein amulti-agency,programmaticconsultationto assess
thecumulativeimpactsofall agencyactivitieson thespecies.At aminimum,however,the
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RefugemustoperateunderaBO which takesthesecumulativeimpactsinto account.

c. Organ Pipe National Monument

Activities in the OrganPipeCactusNational Monumentare alsoimpacting the
pronghorn. Themonumentis frequentedextensivelyby touristandbecausemanyofthe
pronghornresideon the Monumentongoing researchis conductedon thesubspecies.These
activitiesaffect Pronghorn,thus it mustbe determinedif that effect is positive, negativeandthe
cumulativeeffects.

Although OrganPipehasreceivedaBO for someof its activities,this BO suffersfrom
thesamedeficiencyastheothers-- Le.., it completelyignoresotheragencies’activities,andtheir
cumulativeimpacts. ConsultationNo. 2-2l-89-F-078(OrganPipeCactusNational Monument
GeneralManagementPlan). As with theotheragencies,Defendersrecommendsthat OrganPipe
participatein amulti-agency,programmaticconsultationto assessthecumulativeimpactsof all
agencyactivities on thespecies.At a minimum,however,OrganPipemustoperateunderaBO
which takesthesecumulativeimpactsinto account.

d. Bureau of Indian Affairs

SeveralNativeAmericantribes, in particularthe TohonoO’odham,onceinhabitedthe
samelandsthat theSonoranpronghornnow occupy. As such,thepronghomis atrust resource
that the federalgovernmenthasaduty to protectunderthetrust doctrine. Accordingly, theBIA
shouldintegratepronghornrecoveryinto its agencyprograms.BIA shouldalsobe involvedin
thesuggestedprogrammaticconsultationbecauseall oftheagencyactionsaffectthepronghorn,
andthus,tribal interests.

Indeed,range-wideconsultationoffersthe Servicetheopportuntv to includetheNative
AmericanNationsasDepartmentalpolicy requires. SecretarialOrder3206: AmericanTribal
Rights, Federal-TribalTrust Responsibilities,andtheEndangeredSpeciesAct, June5, 1997,at
App. Sec.3(C). Thus theAppendix to theSecretarialOrdermakesit clearthat Section7
consultationbetweenFWSand any DOI agency,on a propusedactionthatmayaffect tribal
rights or tribal trust resources,requiresthe FWSto “notify theaffectedIndiantribe(s) and
providefor theparticipationoftheBIA.” App. Sec.3(C)(3)(a). Formalconsultationswith other
federalagencies,suchasthe DepartmentofDefense,Navy,andJusticerequiretheFWSto notify
the affectedtribe,and “encouragetheactionagencyto invite theaffectedtribe(s) andtheBIA to
participatein theconsultationprocess.” App. Sec.3(C)(3)(c).

Furthermore,if FWSwereto maketheSonoranpronghornan institutionalpriority, the
Servicecouldalsoprovidetechnicalassistanceto theTribe as required(App. Sec.2(D)), in the
form of funding andassistancein monitoringand surveyingthepronghornon tribal lands. This
will allow thetribeto fully participatein theconsultationprocess(App. Sec.3(C)), andensure
much-neededtribal representationon recoveryteamsfor thespecies(App. Sec.3(E)). This
would alsoenhanceany Section7(a)(1)conservationprogramundertakenby BIA.
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III. RELIEF REQUESTED

To avoida lawsuitover theagencies’failure to protectandrecovertheSonoran
pronghorn,thefederalagenciesmusttakethe following steps,all of which arecritical to the
survivalof thespecies.

A. Developmentand Implementation of an Effective RecoveryPlan

TheFWS mustcommit to ascheduleto completeand implementan effectiveRecovery
Planwhich ensuresthesurvivalandrecoveryof theSonoranPronghorn. 16 U.S.C. § 1533(f).
ThePlanmustdetail thespecificmeasuresto be takento protectandrecoverthe species,andset
forth thecriteriaby whichtheServicewill determinewhenthespeciesis recovered.To assistin
developingthis Plan,the Serviceshouldcreatea formal RecoveryteamunderSection4(f) of the
ESA. 16 U.S.C. § 1533(f). This Teamshouldbe independentlyfundedand supervisedby the
RegionalOffice.

B. Developmentof One or More Biological Opinions Which Take Into Account
theCumulative Impacts of All Agencies’ Activities on the Pronghorn

Defendersbelievesit is vital to pronghornrecoveryfor theServiceto engageall of the
actionagenciesin programmaticconsultation. In sucha consultation,cumulativeeffectscould
be comprehensivelyassessed,and oneormoreBOs couldbe issuedwhich takeinto accountall
of the impactson thespecies.Theparticipantsin suchamulti-agencyprocessmustinclude(1)
theBureauof LandManagement.who is responsiblefor managingtheBarry M. Goldwater
Rangeandadjoiningrangeland; (2) the agenciesactingon theGoldwaterand surroundingareas,
which includetheDepartmentofDefense.Air Force,Navy - Marines,and .Army National Guard;
(3) theDepartmentof Justice-Officeof Immigration andNaturalization/BorderPatrol; (4) the
Departmentof theInterior; (5) theNational ParkService,representingOrganPipe Cactus
Monument;(6) theTohonoO’odahamNation; (7) theBureauof IndianAffairs; and (8) theFish
andWildlife Service,includingboth theCabezaPriet~NationalWildernessRefugeand
EcologicalServices. In orderto avoida lawsuit,theFWS andthe~eagenciesmustcommitto a
scheduleby which sucha consultationwill takeplace,andtheresulting BO, orBOs, will be
issued
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C. Immediate Steps to Protect the Pronghorn

1. TAC-Ranges and Low-Level Flights

Theadverseimpactsof bombs,rocketsandbulletson thepronghornareobvious.
However,during thecritical fawning seasonit is simply not enoughto monitor theH.E. Hills to
ensurethat no pronghornarepresentbeforetheseactivitiescommence.Rather,in orderto
protectthepronghomin theshort-term,theAir Forcemustagreeto stopusingbothNorth-TAC
and South-TACduring thepronghornfawning season.In addition,no low-level flights below
1,500feetabovegroundlevel, shouldoccuroverSonoranPronghornhabitatduring fawning
season,at leastuntil thefull effectsof noiseon pronghornare determined.

2. BLM Impacts

Until theeffectsof cattlegrazingandotherpublic landuseshavebeensufficiently
analyzedby theServiceandBLM and the full effectson pronghornare known,cattleshouldhe
removedfrom BLM landwithin therangeof theSonoranpronghorn. Interiorandexterior
fcticeson theCameron,Sentinel,CoyoteFlat, Why and Childs grazingallotmentsdo not have
antelopepasses,nor arethebottomstrandsat least18” abovetheground,asrequiredto permit
pronghornto getunderthem. AlthoughDefendersbelievesthesefencesshouldbe removed
altogether,at this point thesefencesmust, at aminimum, be made“pronghorn-friendly” by
allowing theanimalsto passunderor aroundthem. Any otherfenceson theGoldwaterRange
which arenot pronghorn-friendlymustalsobe modified.

D. Other Relief

Theremaybe otherreliefwhich is appropriateorcouldbe appropriatein this case.
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CONCLUSION

This noticeof intentto suecomplieswith therequirementsofsection11(g)oftheESA
and applicable implementing regulations. 16 U.S.C. § 1540(g). If the Service,DOD, DOl, DOJ,
BIA, Air Force,Marines,Army, BLM, NPS,FWS (Cabezaand EcologicalServices),andBorder
Patroldo not correcttheabovedescribedviolationsof theESA within sixty days,Defendersof
Wildlife intendsto file suit seekingdeclaratoryjudgment, injunctive relief, andlitigation costson
behalfof themselves,their membersand otherinterestedparties. In particular,if forcedto file
suit, Defendersmayseekimmediateinjunctive reliefto force theseagenciesto stopall activities
adverselyimpactingthepronghornuntil thoseimpactshavebeenadequatelyaddressedas
requiredby theESA. Defendershasretainedthe law firm ofMeyer& Glitzensteinto represent
themin this matter.

Defenderswould muchprefer,however,to work with theagenciestowardthesystematic
protectionandconservationof this magnificentspecies.We arehopefulthat suchan approach,
ratherthanlitigation, canbe achieved. To that end,pleasecontactmeor HowardCrystal at
Meyer andGlitzensteinto appriseus whethertheagenciesarewilling to takethestepswehave
outlii~edin orderto put pronghornconservationon theright track.

Sincerely.

LL~J~L¼ 1L
ChandraRosenthal
Associatecounsel

~4/~ (.. I

[L

W11l,iam J. ~ III
Lelal DireciL

cc: LauraThompson-Olais,FWS
JohnHervert,AGFD
ThomasMcCall, Lt. Col. Kul, BruceEilerts,USAF
Jim Omans,Ron Pearce,USMC
Tim Tibbitts, OPCNM
RenLohoefener,DonTiller, TomGatz,Mike Coffeen,FWS
EdwardManuel,JohnsonJose,TohonoO’odhamNation
Amy Heuslein,BIA
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MEMORANDUM

\.ttional Hi~adquaucrs
10! 1:ourteenth Street. \W

1400
Washington. DC 20005.5605
Telephone ‘02.o82.’41Y3
F.i~202-ei82-1331
Iiii~~‘/~~wd cnder~,org

TO: Domenick Ciccone,FWS, Albuquerque
SamSpiller, StateSupervisor, FWS, Phoenix
Lorena Wada, FWS, Phoenix
Don Tiller, RefugeManager, CabezaPrieta
LauraThompsonOlais, CabezaPneta
Mike Taylor,PhoenixField Office Manager-BLM
Gail Acheson,YumaFieldOffice Manager-BLM
Nilda Mesa,USAF, DC
ColonelWhite, Luke Air ForceBase,USAF
ColonelPeace,ChiefofRangesandAirspace,DOD
DuaneShroufe,Director,AGFD
JohnHervert, AGFD
Celia PiguerónWirz, Directorade ANP regionnorte
DeborahHood, [NS
Ted Zukowski, Land andWater Fund
GayleHartman, Sierra Club
Bill Broyles, FriendsofCabeza

FROM: JohnFritschie,DefendersofWildlife
DATE: October27, 1997
RE: SonoranPronghorn recovery and related management

forums (DOIJSEM.ARNAP letter of intent to cooperateon
border natural area conservationand the Barry M.
Goldwater Air Force Rangerenewal process)

Defendersof Wildlife has maderecoveryof the Sonoranpronghorn an
institutionalpriority andover thepastfew yearshassoughtto raiseawareness
oftheplight ofthespecies.Defendershasparticularlyfocusedon theimpact
that military training activitieson theBarryM. GoldwaterAir ForceRange
have on the short-term survival of tkie species. The Rangeis in the processof
developing a legislative environmental impact statementto guide Congressin
makinga decisionon whether or not and in what form andwith what
conditionsto renew the withdrawal ofthe Rangefrom the public lands for
military use. Defendershas alsochallengedthe impact that military activities,
and proposedexpansions,arecurrentlyhavingon thecontinuedsurvivaland
recovery ofthe Sonoran pronghorn.

Defenderssubmits the attached document entitled “Defendersof
Wildlife’s SonoranPronghorn RecoveryAgenda” as 1) scopingcommentson
theLEIS process;2) as part ofits continuing dialoguewith the military on
working towards a commongoal ofrecoveringthe pronghorn; 3) asinput
towards the in progressSonoran pronghorn recovery plan revision; and4) as
follow-up to theDOIISEMARNAP letter of intent to cooperateon border
natural areaprotection. Obviously there are many more details that need to be
worked out by the federal and stateagencies,and Defendershopesto
participate in that processand to be ableto be of assistance.



DEFENDERS OF WILDLIFE’S
BONORAN PRONGHORN RECOVERY AGENDA

John Fritschie~
Defenders of wildlife
1101 14th Street, NW
Washington, DC 20009

I. Population D.aographics/Rabitat Suitability

The current population of Sonoran pronghorn (Antilocapra
americana sonoriensis), a subspecies of pronghorn antelope listed
as endangered under the Endangered Species Act, is likely less than
500 total animals (FWS 1997a). The Sonoran pronghorn exists in two
isolated populations, one in the U.S. and one in Mexico. The U.S.
population numbers between 80 to 160 individuals, while the Sonora,
Mexico population is approximately 300. At the low end of recent
population estimates the U.S. population is at or approaching
levels where it is in danger from “demographic stochasticity,” i.e.
extinction that can occur in small populations due to random high
death rates or low birth rates (Gilpin and Soulé 1986). The
tendency to strong demographic stochasticity in the Sonoran
population is likely to be perpetuated and exacerbated by the
historic, drastic decline in available habitat quantity and
“environmental stochasticity,” i.e. random changes in environmental
quality (Ibid).

Notably extremely high mortality of collared Sonoran pronghorn
(50%) occurred between November 1995 and June 1996 and there has
been little to no recruitment into the population in the past three
years with recent droughts being a major factor (FWS 1997b). A
recent Population Viability Analysis indicates that female fawn
mortality exceeding 60% is “catastrophic events and a significant
factor in d’~termining the likelihood of extinction (FWS 1997a).
In 1995, productivity was between 1 and 1.4 fawns per doe but the
recruitment rate ended up being only 12 fawns per doe (Ibid). In
1996, productivity was a mere 0.33 fawns per doe and the
recruitment rate was zero (Ibid). Indeed, the foremost expert on
the U.S. population has concluded that there is an unacceptably
high risk of extinction of the species in this country (Hervert
pers. corn. 1997).

There are a number of factors which led to the decline of the
species including loss of habitat to cattle and agricultural
conversion, the diversion of the waiters of the Gila, poaching, and
natural factors such as drought. Today the Sonoran pronghorn

‘ John Fritschie coordinates Defenders of Wildlife’s lower

Colorado River basin recovery efforts. B.S. Environmental Science,
Rutgers University 1990; J.D. George Washington University National
Law Center 1994; M.S. Environmental Studies, University of Oregon
expected 1999.



persists in the U.S. almost exclusively in areas off limits to most
human activities, Organ Pipe Cactus National Monument, Cabeza
Prieta Wildlife Refuge and Wilderness, and the Barry M. Goldwater
Air Force Training Range. The military activities in conducting
air and ground training over the BMG along with low-level flight
training over Cabeza Prieta, are a primary source of impacts on
Sonoran pronghorn in the U.S. Whi.Le the existence of the BMG has
protected the pronghorn’s remaining territory from a wide range of
other human impacts and the mere cessation of military activities
would not be sufficient to recover the pronghorn, the short-term
survival of the species depends upon mitigating the impacts of
military activities on the Sonoran pronghorn, especially during the
critical fawning season (FWS 1997a, FWS 1997b, FWS 1997c, Maher
1996, Hosack 1996).

The almost complete lack .of recruitment into the U.S.
population over the past few years, combined with high adult
mortality from a combination of factors such as harsh droughts and
a few possible instances of capture myopathy, is the primary cause
of the current critically dire state of the Sonoran pronghorn. The
lacic of recruitment also precludes :t~.cr options fr)r active
management which could lead to recovery of the population, such as
establishing additional populations. Assuring the most favorable
conditions possible for successful recruitment in the upcoming
fawning season and future years is the overriding priority of
Defenders of Wildlife. This will require the nearly complete
elimination of adverse impacts of military training and other human
activities during fawning season, and likely some limited
artificial management.

A. Objectives

1. Minimize/Eliminate Disturbance During Fawning Season

2. Maximize Habitat Suitability During Fawning Season

B. Tasks -

1. Close South-TAC and North-TAC to live and inert
ordnance deliveries and low-level flights below 1500 agl during the
period of March 1 to April 15, the height of fawning season.
Restrict low level flights over Cabeza Prieta during this period as
well to above 1500 agl.

2. Additionally, close South-TAC to other human
disturbances such as explosive ordnance disposal (EOD) during the
period of March 1 to April 15.

3. Schedule EOD for South-TAC during the period of
April 15 to June 30, thereby precluding live and inert ordnance
delivery during the period when fawns are likely to still be on
South-TAC.
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4. Restrict motorized public access to high pronghorn
use areas of Cabeza Prieta and BMG during the period of March 1 to
May 1.

5. Initiate public education campaign on the need to
avoid the harassment of pronghorn, including border patrol agents.

6. Control of exotic species/habitat restoration.

7. Reclaim administrative “trails” in Cabeza Prieta.

8. Retire artificial waterholes of no known benefit to
pronghorn or bighorn sheep to decrease associated traffic from
refilling and maintenance and unauthorized use of administrative
trails.

9. Limited experimental watering of desert to promote
vegetation growth in pronghorn habitat -- away from active targets
and outside of the Wilderness —— during the early summer to
determine benefit to fawn survival in drought years.

10. Limited retention of some artificial waters,
realigned to maximize potential, but unproven, benefit to pronghorn
and minimize adverse effects on Wilderness values.

C. Related Concerns

1. Rigorous scientific evaluation of artificial
management activities must occur.

2. Actions to recover pronghorn through the
minimization of human impacts must not wait for additional research
-- the benefit of the doubt must go to the pronghorn.

3. In the Cabeza Prieta Wilderness area, wilderness
values must be respected and impacts to wilderness must be
minimized.

4. Artificial waters can be predator “traps” increasing
mortality of pronghorn.

II. Connectivity/Population Genetics

The long-term viability of the Sonoran pronghorn cannot be
assured if the species continues to consist of two small isolated
populations due to genetic and stochastic vulnerability. Even
within the US population there is further fragmentation by fences,
highways, and other human activities (Ockenfels, et al 1996).
Fragmentation of a species into isolated populations has profound
impacts on survival as the probability of extinction of a isolated
population varies inversely with the size of that population.
(Gilpin and Soulé 1986). Fragmentation also can dramatically lower

3



the “effective population size” of a species, with a resulting
reduced ability to adapt to a changing environment (Ibid). Gilpin
and Soulé describe a “vicious cycle” in which decreasing effective
population in turn causes increased fragmentation as marginal
habitats become submarginal due to lcss of fitness (Ibid.).
Significantly, the Sonoran pronghorn in the U.S. appears to already
be limited to largely marginal habitats, as evidenced by low
recruitment rates over a number of years.

The effective population size is often estimated to be 25% of
the total population size (Schafer 1990). Therefore, using the
50/500 rule of thumb for genetic fitness indicates that the U.S.
population of Sonoran pronghorn is below the 200 total individuals
generally considered to be genetically viable in the short-term and
that even a connected U.S./Mexico population is well below the
approximately 2000 individuals generally considered to be
genetically viable over the long-term.

A. Objectives

1. Promote interchange between the U.S. and Mexico

pronghorn populations.

2. Eliminate or mitigate barriers to movement within

the U.s. population.

B. Tasks

1. Complete new survey of Sonora, Mexico population in
late 1998 or early 1999.

2. Identify potential movement corridors across
U.S./Mexico border.

3. Modification of border patrol operations and
facilities along the border to accommodate protection of Nation’s
borders and recovery of pronghorn and other transborder species.

4. Increased international cooperation in recovery of
the pronghorn and other current or historic transborder species
such as the jaguar, marguay, ocelot, jaguarundi, wolf, Yuiua clapper
rail, southwestern willow flycatcher, flat-tailed horned lizard,
desert pupfish, razorback sucker-, bonytail chub, and migratory
waterfowl.

5. Modification/mitigation/elimination of fencing and
highway barriers to movement within the U.S. population range.

6. Memorandum of Agreement/Cost Sharing Agreement
between the Fish and Wildlife Service, Border Patrol, Arizona Game
and Fish Department, Bureau of Land Management, Department of
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Defense, and Mexico for implementation of border modifications and

connectivity improvement measures, including law enforcement.

C. Related Concerns

1. U.S. population of pronghorn must be maintained and
effects of cross-border movement must be monitored to ensure that
either country does not become a “sink” for the other country’s
pronghorn. The U.S. population cannot be considered an expendable
peripheral population, both for legal and Scientific reasons.
First the ESA requires the conservation of the Nation’s biological
diversity whether or not a species may be more numerous elsewhere.
Defenders of Wildlife V. Babbitt, 958 F.Supp. 670 (D.D.C. 1997).
Second, recent research indicates that imperilled species’ range
collapse is not always, or even generally, toward the center of its
historic range, but that sites at the periphery of the historic
range represent critical refugia for many endangered species
(Lomolino and Channell 1995).

2. International cooperation must be in place to ensure

that poaching is not a problem on either side of the border.

III. Metapopulation

Beyond establishing connectivity and genetic interchange
between the current U.S. and Mexico populations, basic principals
of conservation biology indicate the need to establish a
metapopulation to protect against stochastic extirpation of single
populations through catastrophic event such as disease or natural
disaster. A metapopulation consists of many subpopulations in
habitat, continuous or fragmented, on a landscape scale.

A. Objective

1. Establish a recovered metapopulation of Sono~an
pronghorn.

B. Tasks

1. Identify three sites -- two in Arizona and one in
California -- as potential reintroduction sites.

2. Assess habitat -. suitability of potential
reintroduction sites.

3. Complete feasibility analysis of reintroduction
including costs of captive breeding program, if necessary, source
of breeding or translocation stock, potential risks to pronghorn
survival, and the minimum population level at which it would be
prudent to remove individuals from current range for
reestablishment purposes.
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4. Memorandum of Agreement/Cost Sharing Agreement
between the Fish and Wildlife Service, Arizona Game and Fish
Department, Bureau of Land Managewient, Department of Defense, and
other relevant agencies for implementation of reintroduction.

C. Related Concerns

1. Current populations levels are so low that any
mortality from capture of pronghorn for use in a breeding program
or translocation could be disastrous.

IV. Recovery

The ultimate goal of the Endangered Species Act is the
recovery of listed species to the point where the protections of
the Act are no longer required. 16 U.S.C. §~1531(b) ,1532(3). The
ESA seeks to recover imperilled species both through the
amelioration of human induced mortality factors as well as the
protection of the ecosystems upon which the species depends. The
ESA charges the Secretary of the Interior with developing and
implementing recovery plans for listed species which contain site—
specific management actions and measurable, objective criteria for
recovery. LI. at 1533(f). Recovery criteria must address each of
the relevant factors which led to the listing of the species,
including population declines, human mortality, and habitat loss
where applicable. Fund for Animals v. Babbitt, 1995 U.S. Dist.
LEXIS 14742 (D.D.C. Sept. 29, 1995).

A. Objectives

1. Establish biologically based population target for
recovery, including criteria for productivity, recruitment, and
adult mortality.

2. Establish habitat criteria for amount and quality of
habitat with sufficient carrying capacity to support a recovered
population.

3. Identify site-specific management actions for
recovery of the pronghorn.

B. Tasks
-9

1. Determine parameters for acceptable risk of
extinction, in terms of a certain probability of extinction over
the course of a certain number of years, for both upgrading to
threatened status and removal from list. Common values for
determining viability over the mid to long-term are a 95%
likelihood of survival over 100 to 1000 years (Schafer 1990).
These values could be used for uplisting and delisting
respectively.
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2. Through population viability analysis determine
population levels for upgraded and recovered populations.

3. Determine carrying capacity of current and potential
habitat.

4. Develop criteria for amount and quality of current
and potential habitat which is necessary to support a recovered
population.

5. Identify additional site-specific management actioLls
for recovery of the pronghorn which deal with threats from grazing,
motorized vehicle access in pronghorn habitat, habitat
fragmentation from fencing and highways, diversion of waterways,
canals, etc.

CONCLUBION

The Sonoran pronghorn is among the most critically endangered
land mammals in North America. It persists in a region of the U.S.
with one of the highest rates of imperilled species in the Nation.
Since the species was listed in 1978 little has been done to
recover the Sonoran pronghorn. Generation after generation of
existence at such small population levels has a “cumulative effect”
driving a species toward extinction (Gilpin and Soulé 1986). Until
substantial recovery of the population has occurred any human
activities which adversely affect the species must be considered to
jeopardize the continued existence of the species as that term is
used in implementing the ESA.

Three ongoing processes must be the focus for a substantial
effort to recover the Sonoran pronghorn. First, there must be a
biologically sound recovery plan revision that has objective
criteria for recovery that include scientifically grounded
population goals and habitat criteria. Second, the Barry M.
Goldwater Range Legislative Environmental Impact Statement and
Renewal process should be considered an important vehicle for
highlighting the dire situation facing the pronghorn and obtaining
additional resources for its recovery. Third, international
cooperation in the recovery of the pronghorn can be fostered
through the implementation of the letter of intent to work on
border natural areas signed by Secretaries Babbitt and Carabias.
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