€ C:

o -

. .o

BEFORE THE NEW MEXICO WATER QUALITY CONTROL COMMISSION

IN RE: CONDITIONAL CERTIFICATION
OF DRAFT NATIONAL POLLUTANT
DISCEARGE ELIMINATION SYSTEM
(NPDES) PERMIT NO. NM0028355

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA and the UNITED STAIES
DEPARTMENT OF ENERGY,

NM WATER QUALITY
CONTROL COMMISSION

Petitioners. -

e’ S et N M et N St e o St

SETTLEMENT AGREEMENT

The United States Department of Enercy. The Regents of

. .'-'I':'Iu'- Pl LT

the University of califcrnia (collectively,'the "petitioners”),

and the New Mexico Eavironment Department (“NMED"), agree:

1. Recitals. 0On October 14, 1992, Petitioners filed

a Petition for Review with che New Mexico Water Quality Comtzol

Commission (“Commission”) appealing the conditional certification

dated September 11, 1992, by NMED (the "Conditional

:_z7= NPDES Permit publisied May 16, 1992

Cer=ification") of the dzats

(the "1992 Draft NPDES Permit") by the United Staces

Znvironmental protection Agency ("USEPR"). pu-suant to an ordez

+he parties met on March 17, 1993 for

of the Kearing officer,

purposes of negotiation of a possible settlement of this

At the settlement conference, the parties agreed to

proceeding. e
~-inue settlement

certcaln points of settlement and agreed to contli

negotiations. Settlement negotlations have been ongoing since

shac date, and an agreemenc in principle with respect to

settlement of this matter ras been reached.
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2. DPurpose. 7The purpose of this agreement is to set

forth all of the terms and conditions of the settlement among

Petitioners and NMED in tais proceeding.

3. Conditional'Certification. NMED will withdraw the

Conditional Certification and issue a new certification

cercifying the 1992 Draft NPDES Permit based upon effluent

l1imizations that protect livestock and wildlife watering, as set

forth in Section 3-101 ané other applicable sections of the New

Mexico Water Quality Stancards for Interstate and Intrastate

Streams in New Mexico ("The New Mexico Water Quality Standards")

and other applicable staze and federal laws and regulations. The

effluent limitations in =he certification shall be those set

1

forth in Exhibit 1 to this agreement. Exhibit 1 ©o this

agreement 1is incorporated into this agreement as if fully set

forth in this agreement. The new certification shall provide for

a term of the 1992 NPDES cermit of five years from the date

issued and shall provide Zor a reopener clause containing the

provisions set forth ia peragraph 4 below.

clapse, The 1992 NPDES Dermit shall

4 Reopener

contzin a reopener clause to allow the permit to be modified, as

required, under the following circumstances:
(A) to reflect any apolicable changes to the New
Mexico Water Quality Standards;

(B) ‘to impose new or additional permit

limitations as allowed by law or reculation that
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arise as a result of the information obtained from
the study referred to below in Section §;

(C) as provided by law. For the pursose of this

paragrapa 4C; petitioners will provide NMED with
copies of its aaaual environmental survelllance
reports, the addition and deletion oI new
outfalls, its waste stream characterization final
studies, and its NPDES discharge moniteoring
reports.

5. Voluntarv Dismissal of Petition Zor Review and

Withdrawal of Motious. peri-ioners shall f£ile a voluntary

dismissal of their Petition Zor Review and the parties shall

withdraw all pending motlons after NMED has withdrawn the

Conditional Certification and jssued the new certification.

6. gtudv. A study shall be conduc:zed for the purpose

of icdentifying the stream uses associated with the watercourses

in the canyons into whick seritioners discharge waters subject to

NPDES regqulatiom. The study shall be prepared by & neutral,
unbiased, third party wic snall be selected as provided uncez Tze

New Mexico Procurement Coce for the provision of services by

professional consultants. A four-person selection committee

composed of two represencatives of Petitioners and two

representatives of NMED shall be established. The selection

commitstee shall prepare & request for proposals ("R¥?"),

including a statement of work, and select the comsultant to

th
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conduct the study. The parties shall have the right to
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including the scope of workplans

participate in drafting tie RFP,

and required studies necessary to accomplish tze purpose of the

study and to review all érafts of the study anc provide comments
on all dratfts.

If the selection committee cannot agrse on any matter

witnin its responsibility, the matter shall be referred to a

dispute resolution commitzee whose members shall be the Secretary

or Deputy Secretary of NMZD, the Associate Dirsctor for

Operations of the Los Alamos National Laboratory and the Manager

£<:ce of the Deparcment of Energy. The

- of the Los Alamos Area QfzZl

dispute resolution committee shall make a good Zfaith effort to

resolve the matter. IZ the dispute resolution committee cannot

unanimously agree on & resolution of the matter, the Secretary of

final decision concerning the matter.

e S

NMED shall make the

7. NMED Review of Data and Studies. Aftéi:NMEDl

issues the new certification, =he parties shall have the right to

submit data and studies, including water quality, hydrological

and ecological data and scudies, to the consulzant

seleczed uader the RF? only after prior NMED determination taat

the water quality date for use by the consultaat adheres to.the

methods authorized under 40 C.F.R. § 136 azd Saction 1-103 of the

New Mexico Water Quality standards, to the excent that 40 C.F.R.

§ 136 and Section 1-103 are applicable to the cata belng
ided to the

submitted. Copies of aay data or studies provi

consultant by NMED shall be provided to Petitlicners.
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8. Access to Data. The parties snall have the right

AP 4

to access and copy, duriag normal business hours, all raw and
validated data associated with any data or studies submitted to
or prepared by the consulzant for purposes of conducting the

study.
9. Cost of the Studv. Petitioners shall contribute

up to $180,000 for fees and costs of the consultant that coaoducts

the study described in paragraph 6.

10. Aporoval bv Commission. Pursuaat to paragraph 12

of the Procedural Order encered by the Commission in this

. s,..iiu' R . -~

proceeding, this agreemen- is subject to approval of tie
Commission. .

11. Entire Agreement - Binding Effect. This agreement

constituces the entire agreement of the parties and the

obligations hereunder shall be binding on the parties and their

successors jointly and severally after approval by the

Commission.

DATED: ApriiéQD , 1993.

VIRTUE, WILSON & NAJJAR

ARV

Ricnard L. C. Virzue
Attorneys for the Regents of
the University of Califormia
Suite 207
123 East Marcy Street
Santa Fe, New Mexico 87501
(505) 983-6101% '
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APPROVED:

UNITED STATES DEZPARTMENT OF
ENERGY

A,

Lisa Cummings'ay ‘J‘L&" '\'\,\&\4
Caounsel for the United Sggtes\\ L{\ H
Department of EZnergy ~ad A
Los Rlamos Aree Office }h ‘3
Los Alamos, New Mexico 87544
(505) 667-4667

NEW MZXICO ENVIRONMENT DEPRRTMENT

<i;/;Ar1M%-%&(&oh(éwI§2

~ Susan McMichael, Esdg.
Counsel for the New Mexico
Environment Department
P.0. Box 26110
Sanca Fe, NMM 87501

By

Willizm R. Hendley
Hearizg Officer

APDROVED:

G2

NEW MEXICO WATER QUALLTX
CONTROL COMMISSION

By
Chairperson
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We hereby certify that we nave
mailed a copy of the foregoing

pleading to the £ lloying persons
Pnis S\ day of &SS 71993 %1 ikAs ARk Y
Ms. Gloria Miller\\\\;.\\&\\;“,\ Q“N\\\h

Hearing Clerk

New Mexico Environment Department
P. 0. Box 26110

Santa Fe, NM 87501

William R. Brancard, EsqQ.
Office of the Attorney General
P. O. Box 1508

Santa Fe, NM 87502

William F. Fulginiti

New Mexico Water Quality
Association

c/o New Mexico Municipal
League

P. O. Box 846

Santa Fe, NM 87501

Eric Ames, Esg.
Burnett Law Firm
616 Don Gaspar
Santa Fe, NM 87501

Mr. Lloyd Suina
Assistant Director

all Indian Pueblo Council
P. 0. Box 3256
Albucuergue, NM 87190

IRT{E, W%LSON & NAJJAR
By F;:T§§§:X¥&v

Aichard L. C. Virtue

stlmnt.ags
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sar1l 20, 1993 EXHIBI
:réarameter ! Adjusted WQS/Effluent Limitd ——_L___
Aluminum 5.0 mg/1 —
Arsenic 0.04 mg/]
8aron 5.0 mg/1
Cadmium 0.2 mg/]
Chromium 5.1 mg/1
Cobalt 1.0 mg/1
Cooper 1.6 mg/1
Lead 0.4 mg/l
Mercury 0.01 mg/1
Radium 226 + 228 30.0 pCi/1
Selenium 0.05 mg/1
Tritium’ 3x107% puci/ml (3,000,000 pCi/1)
Vanadium. ' 0.10 mg/]
Zinc 95.4 mg/1
fecal coliform bacteria’ 500/100 ml
Chemical Oxygen DemandE 125 mg/1
pH ) between 6.0 and 9.0 S.U.
11 vaiues based upon Water Quaiity Standards far Interscate and Intrastate Sffeams in

wax1cg (WQS) §3-101.K. unless cuinerwise nated. Al] vaiues ar2 exgrssssd 23 1ITi
z2i reguianicn 40 CFR 122.23(¢; r=zuiras sriiuanc limio vaives Far meszis I ca excr2st ol
-stai."” In order to make the transiticn vrom dissalved WGS to total erfiuent limits, tne
.o35 values are translated to “total” utilizing partition ccefficients from the EPA dacument
snz+=lad Tecnnical Guidance Manual far Performing Wasteload Allocations. Book IT Streams and
zivarg Chaptar 3 Toxic Substances, EPA-440/4-84-022, June 1984, For parameters with no
dered to be the same as the

--afficient in the cited document, the total value is consi
‘iz3aglived.

necessary to TSS=15 mg/1, where partition coerficients are

‘Standards adjusted as
S data collected by NMED May §-7, 1992.

::-a:lable. TSS value represents average of ambient TS

‘ased vecon WQS §1-102.G. Applicable where meets definition of "pallutant”™ at 40 CFR

‘rn accsrdance with Work Element § of the NM Water Quality Management Plan. Applies

got s tg sanicary outfalls.

iAs delineated in the July 16, 1992 State certification enclasure pg. 3, q{ 3,'attache¢

nerata as exhibit A.

7n accardance with Work Element § of the NM Water Quality Management Plan. Applies at

[EE . . B



Stata Cartifizaziza
N2D23 Par=mi: » XX3023135%
“Ks Alamos Narisngl Labezatezry
July 15, 1332

Toa facal esllifsm lixit for thesa cutiallz zuse =g 50
iy by 8/10c=xl

Izt is uzlerzccod that 1ANL was -surpcsed to elizirare all
sanitary cutfalla by July, 1552, with ==a excaptisa ¢f 053 ans
13S. 7" Zcwever; C3l3 lIaf P2t coouz—ad ang facal colifze—
limicaciczs apply to all digerarges of czaaraed denegeso
WASTEWATET i Nav Mexaica., Co=sllanca wiz: thasa liziracicrg
can Dbe addressed in the par=itiae‘’s FPedsral Facility
Cslianca Agrasment (FPCA) or thwsugh a c==pliancs scnadule
develcpad by EPA's Enforcamenc 3ranch. A walver fs: scurcas
withoue chlorizaticn shall z2z ka wrizzan izzs ehg per=ic ax
curzancly provesed by the parziz writar: especially cza tharz
izcludes 1 sctacdule which tazmizazes ¢z a cdata trac vislices
t2e pez=:ittae’s cuITant FFCA azd Admirige=3civa Or=sr. (Sae
anczczass 1,:.2 & 3). ‘ :

A Cramical Cxyged Demand (CCD) effluszr Yimisasia= gf 125 s/l
shall be izcluded in cha permitc for thcose ourfall catagorias
which exildited CCU. valuas i axcaxy cf thisg valus<é= grm=las
taken eicler Zor che perxmit applicizics g for pase Digsharsa
Monitoring Repezts. . These caragoriasg ghouvld includs, bur zra
not limited to, 051704, 085, 09¢ a=d all cthar categoriss
vhich zave 3 probability of exceeding t=iz valus., This limir
for thase cucfallx is necessary i= ordar for ccadirisng o-
this per=it to be ccrpatibla wiil appropriace Stace raqulacizn
which may ba fzu=3d at § 2-101 cf ths Jey Maxic=~ Wara= Auqiiae.

4 o — -t ¢ —an Voo P
Conszal Commigicn Sagliasicons, a3 ame-cpa 2233l Angus:t oo,

PR WAL LT Y PO 3 B st §

2333i. ({Sax a==—otrdr L & 3

Mass based afflusnc limicgy Z£=x 3iccmmxical Oxywar Demacnd
(30D5) acd Total Suspended Solids —ustc be izcludad at cuczzall
128. Masg-based effluenc llimics arz raquirsd fcr XNFOSS
permits at 40 CIR 122.45. ass-baged limtrs shculd Le

calculatsd using "leng cterm daily average’ and *cesist

maximm® flowy ar this facility, (See endzsca: 3) r

Limtfacicss azd 2CnlIoTing raquizsmancs for radivs, tTitius,
or other macurally occurzizg and accelerscor pIocucsd
radisclicgical ccmtaminanty ccontribuzed o tha  wastawvatar
treatzens facilicies at TA-50 (cutfalls 050 and 051) a=d TA-23
(cuzlall 03S) shculd be included iz tha permit. ¥We agTes wich
the drafC per=ir that tritium naeds te be lizmited ac TA-53;
hovever, ws faal t-2 dizczarge li=izazicn ghould Za 20,083
L1/1 (see asove table of WCS). This zumbar sheuld alsc ta
applied at Cucfalls 050 and 251. (Ses endzoces: 1, 2,\& .:z).
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BEFORE THE NEW MEXICO WATER QUALITY CONTROL COMMISSION

IN RE; CONDITIONAL CERTIFICATION
OF DRAFT NATIONAL POLLUTANT
DISCHARGE ELIMINATION SYSTEM
(NPDES) PERMIT NO. NMOQ28355

CALIFORNIA and the UNITED STATES
DEPARTMENT OF ENERGY,

)
)
)
)
THE REGENTS OF THE UNIVERSITY OF ) JAN 227996
)
)
)
Petitioners. )
)

AMENDMENT TO SETTLEMENT AGREEMENT
The United States Department of Energy, The Regents of the University of California
(collectively, the “Petitioners”), and the New Mexico Environment Department (‘NMED™),

(collectively the “Parties”) agres:
L Recitals. The Parties in this matter entered into a Settlement Agreement dated

April 20, 1993 (the «Settlement Agreement”). The New Mexico Water Quality Control

Commission (“Commission”) and the Hearing Officer in this matter subsequently approved that

Seitlement Agreement. In association with furthering the goals of the Settlement Agreement, the

Parties have reached an agreement in principal with respect to certain amendments to the

Settlement Agreement.
2. Purpose. The purpose of this Amendment is to modify certain terms and
conditions of the Setflement Agreement among Petitioners and NMED in this proceeding.

3. Paragraph 6 of the Settlement Agreement shall be deleted in its ennrety and the

following language shail be substituted in its place:
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following language

6. Study. A study shall be conducted for the purpose of identifying the
stream uses associated with the watercourses in the canyons into which Petitioners
discharge waters subject to NPDES regulation. The study shall be prepared by the
Fish and Wildlife Service of the United States Department of Interior (“U.S. Fish -
and Wildlife”).: The parties believe that U.S. Fish and Wildlife is the most cost
effective and technically qualified organization to conduct this study because of its
technical expertise, its experience in conducting similar studies for other state and
federal agencies, its knowledge of the subject matter covered by the scope of this
study and its familiarity with the facility and the surrounding area.

The parties shall bave the right to fully participate in and approve the
statement of work, scope of workplans and required studies necessary to
accomplish ghe purpose of the study to be conducted by U.S. Fish and Wildlife. If
ot agree upon any of these matters, the dispute shall be referred to
a dispute reolution committee whose members shall be the Secretary or Deputy
Secretary of the NMED, the Director or Deputy Director of the ESH Division of
os National Laboratory and the Manager of the Los Alamos Area
Department of Energy. The dispute resolution committee shall make

i ort to resolve the matter, If the dispute resolution committee
camnot u ously agres on a resolution of the matter, the Secretary of NMED
shall make the final decision concerning the matter. The parties shall also have the
right to revifw and comment on all drafts of the study prepared by U.S. Fish and

Wwildlife.

4. P h 7 of the Settlement Agreement shall be deleted in its entivety and the

be substituted in its place:

7. NMED Review of Data and Studies. After NMED issues the new
certification, the parties shall have the right to submit data and studies, including
water quality, hydrological and ecological data and studies, to U.S. Fish and
Wildlife onty after prior NMED determination that the water quality data for use
by the consultant adheres to the methods authorized under 40 CF.R. § 136 and

Section 1103 of the New Mexico Water Quality Standards, to the extent that 40
C.F.R S 136 and Section 1103 are applicable to the data being submitted. Copies
of any data or studies provided to U.S. Fish and Wildlife by NMED shall be

provided to Petitioners.

5. Paragraph 9 of the Settlement Agreement shall be deleted in its entirety and the

following language shall be substituted in its place:
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9. . Costofthe Study. Petitioners shall pay to U.S, Fish and Wildlife *
up to $180,000 for the fees and costs of conducting the study described in
Paragraph 6 of the Settlement Agreement, as said paragraph is modified by
Paragraph 3 of this Amendment to the Settlement Agreement.

6. Approval by Commission. Pursuant to paragraph 12 of the Procédural Order

entered by the Commission in this proceeding, this Amendment is subject to approval of the

Cornmission.

7. Entire Agreement - Binding Effect. The Settlement Agreement, as modified by

this Amendment to Settlement Agreement, constihutes the entire agresment of the Parties and the

obligations hereunder shall be binding on the Parties and their successors jointly and severally

after approval by the Commission.

Los Alamos National Laboratory

By é& \J

Michelle M. Kirsch

Attorney for the Regents of the
University of California

Post Office Box 1663

Los Alamos, NM-87505-1663
(505) 667-3766

U.S. Department of Energy

, by Vidkein Gerge~/
By /‘76" L &-mjyé L
Lisa K. Cummings v o
Counsel for DOE
Los Alamos Area Office
Los Alamos, NM 87544
(505) 6674667
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APPROVED:
New Mexico Water Quality
Control Commission
By LZ/’”
Cha:rpezson

Ncw Mexco Environment Dep

gay\ chéwr

s@ M. McMichael
Counsel for the NMED
Post Office Box 26110
Santa Fe, NM 87501
(505) 827-0127



